§1.722

2. (Here insert the name, occupation and,
to the extent known, address and telephone
number of defendants).

3. (Here insert fully and clearly the specific
act or thing complained of, together with
such facts as are necessary to give a full un-
derstanding of the matter, including rel-
evant legal and documentary support).

Wherefore, complainant asks (here state
specifically the relief desired).

(Date)

(Name of each complainant)

(Name, address, and telephone number of at-
torney, if any)

(c) Where the complaint is filed pur-
suant to §47 U.S.C. §271(d)(6)(B), the
complainant shall clearly indicate
whether or not it is willing to waive
the ninety-day resolution deadline con-
tained within 47 U.S.C. 271(d)(6)(B), in
accordance with the requirements of
§1.736.

(d) The complainant may petition the
staff, pursuant to §1.3, for a waiver of
any of the requirements of this section.
Such waiver may be granted for good
cause shown.

(e) Complaints on the Accelerated
Docket. For the purpose of this para-
graph (e), the term document also shall
include data compilations and tangible
things.

(1) Formal complaints that have been
accepted onto the Accelerated Docket
shall conform to the requirements set
out in this section with the following
listed exceptions:

(i) The requirement in §1.720(c) and
paragraphs (a)(5) and (a)(11) of this sec-
tion that factual assertions be sup-
ported by affidavit shall not apply to
complaints on the Accelerated Docket.
Nevertheless, allegations of material
fact, whether based on personal knowl-
edge or information and belief, that
cannot be supported by documentation
remain subject to the provisions of
§1.52.

(i) Complaints on the Accelerated
Docket are not required to include pro-
posed findings of fact, conclusions of
law, and legal analysis relevant to the
claims and arguments set forth in the
complaint, as required in paragraph
(a)(6) of this section. Nevertheless,
complaints on the Accelerated Docket
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shall fully set out the facts and legal
theories on which the complainant
premises its claims.

(iii) In light of the requirement for
staff-supervised settlement negotia-
tions in §1.730(b), complaints on the
Accelerated Docket are not required to
include a certification that the com-
plainant has discussed or attempted to
discuss the possibility of settlement
with each defendant, as required in
paragraph (a)(8) of this section.

(iv) In light of the automatic docu-
ment production required in
§1.729(i)(1), complaints on the Acceler-
ated Docket are not required to include
a description of all relevant documents
in the complainant’s possession, cus-
tody or control, as required in para-
graph (a)(10)(ii) of this section.

(v) Complaints on the Accelerated
Docket are not required to provide the
description, required in paragraph
(a)(10)(iii) of this section, of the man-
ner in which the complainant identi-
fied persons with knowledge of, and
documents relevant to, the dispute.

(2) Formal complaints that have been
accepted onto the Accelerated Docket
will comply with the following require-
ments in addition to those require-
ments generally applicable in formal
complaint proceedings:

(i) As required in §1.729(i)(1), com-
plaints on the Accelerated Docket shall
be accompanied, when served on de-
fendants, by copies of documents, with-
in the complainant’s possession, cus-
tody or control, that are likely to bear
significantly on the issues raised in the
complaint. Unless otherwise directed,
these documents shall not be filed with
the Commission.

(if) Complaints on the Accelerated
Docket will bear the following notation
in bold typeface above the normal cap-
tion on the first page: ‘‘Accelerated
Docket Proceeding: Answer Due Within
Ten Days of Service Date.”’

[53 FR 11853, Apr. 11, 1988, as amended at 63
FR 1035, Jan. 7, 1998; 63 FR 41446, Aug. 4, 1998;
64 FR 60725, Nov. 8, 1999]

§1.722 Damages.

(@) In a case where recovery of dam-
ages is sought, the complaint shall con-
tain a clear and unequivocal request
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for damages and appropriate allega-
tions in support of such claim in ac-
cordance with the requirements of
paragraph (c) of this section.

(b) Damages will not be awarded
upon a complaint unless specifically
requested. Damages may be awarded,
however, upon a supplemental com-
plaint that complies fully with the re-
quirement of paragraph (c) of this sec-
tion, based upon a finding of liability
by the Commission in the original pro-
ceeding. Provided that:

(1) If recovery of damages is first
sought by supplemental complaint,
such supplemental compalint must be
filed within, and recovery is limited to,
the statutory limitations contained in
section 415 of the Communications Act;

(2) If recovery of damages is clearly
and unequivocally requested in the
original complaint, by identification of
the claim giving rise to the damages
and a general statement of the nature
of the injury suffered, such claim for
damages shall relate back to the filing
date of the original formal complaint
if:

(i) The complainant clearly states in
the original complaint that it chooses
to have liability and prospective relief
issues resolved prior to the consider-
ation of damages issues; and

(ii) The complainant files its supple-
mental complaint for damages within
sixty days after public notice (as de-
fined in §1.4(b)) of a decision on the
merits of the original complaint.

(3) Where a complainant voluntarily
elects to seek the recovery of damages
upon a supplemental complaint in ac-
cordance with the requirements of
paragraph (b)(2) of this section, the
Commission will resolve the liability
complaint within any applicable com-
plaint resolution deadlines contained
in the Act and defer adjudication of the
damages complaint until after the li-
ability complaint has been resolved.

(¢) In all cases in which recovery of
damages is sought, it shall be the re-
sponsibility of the complainant to in-
clude, within either the complaint or
the supplemental complaint for dam-
ages filed in accordance with paragraph
(b) of this section, either:

(1) A computation of each and every
category of damages for which recov-
ery is sought, along with an identifica-
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tion of all relevant documents and ma-
terials or such other evidence to be
used by the complainant to determine
the amount of such damages; or

(2) An explanation of:

(i) The information not in the posses-
sion of the complaining party that is
necessary to develop a detailed com-
putation of damages;

(if) Why such information is unavail-
able to the complaining party;

(iii) The factual basis the complain-
ant has for believing that such evi-
dence of damages exists; and

(iv) A detailed outline of the method-
ology that would be used to create a
computation of damages with such evi-
dence.

(d) Where a complainant voluntarily
elects to seek the recovery of damages
upon a supplemental complaint in ac-
cordance with the requirements of
paragraph (b)(2) of this section, the fol-
lowing procedures may apply in the
event that the Commission determines
that the defendant is liable based upon
its review of the original complaint:

(1) Issues concerning the amount, if
any, of damages may be either des-
ignated by the Enforcement Bureau for
hearing before, or, if the parties agree,
submitted for mediation to, a Commis-
sion Administrative Law Judge. Such
Administrative Law Judge shall be
chosen in the following manner:

(i) By agreement of the parties and
the Chief Administrative Law Judge;
or

(ii) In the absence of such agreement,
the Chief Administrative Law Judge
shall designate the Administrative Law
Judge.

(2) The Commission may, in its dis-
cretion, order the defendant either to
post a bond for, or deposit into an in-
terest bearing escrow account, a sum
equal to the amount of damages which
the Commission finds, upon prelimi-
nary investigation, is likely to be or-
dered after the issue of damages is
fully litigated, or some lesser sum
which may be appropriate, provided the
Commission finds that the grant of this
relief is favored on balance upon con-
sideration of the following factors:

(i) The complainant’s potential irrep-
arable injury in the absence of such de-
posit;

185



§1.723

(ii) The extent to which damages can
be accurately calculated;

(iii) The balance of the hardships be-
tween the complainant and the defend-
ant; and

(iv) Whether public interest consider-
ations favor the posting of the bond or
ordering of the deposit.

(3) The Commission may, in its dis-
cretion, suspend ongoing damages pro-
ceedings for fourteen days, to provide
the parties with a time within which to
pursue settlement negotiations and/or
alternative dispute resolution proce-
dures.

(4) The Commission may, in its dis-
cretion, end adjudication of damages
with a determination of the sufficiency
of a damages computation method or
formula. No such method or formula
shall contain a provision to offset any
claim of the defendant against the
complainant. The parties shall nego-
tiate in good faith to reach an agree-
ment on the exact amount of damages
pursuant to the Commission-mandated
method or formula. Within thirty days
of the release date of the damages
order, parties shall submit jointly to
the Commission either:

(i) A statement detailing the parties’
agreement as to the amount of dam-
ages;

(ii) A statement that the parties are
continuing to negotiate in good faith
and a request that the parties be given
an extension of time to continue nego-
tiations; or

(iii) A statement detailing the bases
for the continuing dispute and the rea-
sons why no agreement can be reached.

[63 FR 1036, Jan. 7, 1998, as amended at 64 FR
60725, Nov. 8, 1999]

§1.723 Joinder of complainants and
causes of action.

(@) Two or more complainants may
join in one complaint if their respec-
tive causes of action are against the
same defendant and concern substan-
tially the same facts and alleged viola-
tion of the Communications Act.

(b) Two or more grounds of complaint
involving the same principle, subject,
or statement of facts may be included
in one complaint, but should be sepa-
rately stated and numbered.

[53 FR 11853, Apr. 11, 1988]
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§1.724 Answers.

(a) Subject to paragraph (k) of this
section governing Accelerated Docket
proceedings, any carrier upon which a
copy of a formal complaint is served
shall answer such complaint in the
manner prescribed under this section
within twenty days of service of the
formal complaint by the complainant,
unless otherwise directed by the Com-
mission.

(b) The answer shall advise the com-
plainant and the Commission fully and
completely of the nature of any de-
fense, and shall respond specifically to
all material allegations of the com-
plaint. Every effort shall be made to
narrow the issues in the answer. The
defendant shall state concisely its de-
fenses to each claim asserted and shall
admit or deny the averments on which
the complainant relies and state in de-
tail the basis for admitting or denying
such averment. General denials are
prohibited. If the defendant is without
knowledge or information sufficient to
form a belief as to the truth of an aver-
ment, the defendant shall so state and
this has the effect of a denial. When a
defendant intends in good faith to deny
only part of an averment, the defend-
ant shall specify so much of it as is
true and shall deny only the remain-
der. The defendant may deny the alle-
gations of the complaint as specific de-
nials of either designated averments or
paragraphs.

(c) The answer shall contain proposed
findings of fact, conclusions of law, and
legal analysis relevant to the claims
and arguments set forth in the answer.

(d) Averments in a pleading to which
a responsive pleading is required, other
than those as to the amount of dam-
ages, are deemed to be admitted when
not denied in this responsive pleading.

(e) Affirmative defenses to allega-
tions contained in the complaint shall
be specifically captioned as such and
presented separately from any denials
made in accordance with paragraph (c)
of this section.

(f) The answer shall include an infor-
mation designation containing:

(1) The name, address, and position of
each individual believed to have first-
hand knowledge of the facts alleged
with particularity in the answer, along
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